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discretionary power and does it in such a negligent manner as not 
to afford proper security fronudanger, and a person is injured by 
falling into an excavation in the night time it is liable for the 
injuries thereby sustained. City of Freeport v. Isbel, 83 111., 440; 
City of Chicago v. Powers, 42 111., 169. 

From the cases cited it would seem that while there has been no 
difficulty on the part of the courts in classifying the powers and 
duties of municipal corporations, yet there has been difficulty in 
determining into which class certain specific acts would fall. And 
it seems farther that by the weight of authority the courts are 
disinclined to draw too strict a line so as to exempt a municipal 
corporation from liability to the detriment of private rights. 



FEDERAL JURISDICTION, — HOW EFFECTED BY THE DUE PROCESS OF 
LAW CLAUSE IN THE STATE CONSTITUTIONS. 

The jurisdiction of the federal courts is a question which has 
given a great field for learned and technical arguments, bringing 
forth a diversity of opinion as to its extent. The jurisdiction of 
these courts has been settled with respect to certain matters, but 
there are still some cases in which the jurisdiction is open to 
question, and which have not yet been decided by a court of last 
resort. Article three, section two, of the federal constitution, 
says, "that the judicial power of the U. S. shall extend to all 
cases in law and equity arising under this constitution." The 
fourteenth amendment to the constitution, in the first article, pro- 
vides that, "no state shall deprive any person of life, liberty or 
property without due process of law." When the same clause, or 
one which in effect is the same, is found in the state constitution, 
the question is, must the complainant first exhaust his remedies 
in the state courts before the jurisdiction attaches to the federal 
courts? This question Circuit Court Judge Morrow answers in 
the affirmative, in a case decided February 6 in the Circuit Court 
of Appeals for the Ninth Circuit. 

The case referred to above is that of the Seattle, Renton and 
Southern Railway Co. v. The Seattle Electric Co., reported in 
the San Francisco Recorder, February 14, 191 1. The case was 
one involving a grant of franchise to two railway companies over 
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the same streets. The complaining company had the prior right, 
but took its franchise under an express declaration, that it should 
"not be deemed exclusive," and a reservation by the City of 
Seattle of the right, "to grant to any other person or persons, 
company or companies, or to any commission, or itself to exercise 
the right to construct, lay down, maintain and operate a line or 
lines of railway over the streets" mentioned in the franchise. The 
city subsequently granted to the defendant company a franchise 
to operate over a portion of the route covered by the previous 
grant, but provided that if the original holder thereof "is entitled 
to compensation for damages occasioned thereby, such damages 
shall be ascertained and settled by the grantee, according to law." 
The complainant attacked the second franchise under the four- 
teenth amendment, on the sole ground that it deprived the com- 
plainant of its property, "without due process of law." 

The lower court, the district court, granted an injunction re- 
straining the defendant company from further proceeding with the 
work of laying its tracks. In this action to dissolve the injunction 
the court said in part, "The presumption is that the courts of 
Washington will not deny to any of its citizens or corporations the 
equal protection of its constitution. If, however, it should turn 
out that we are mistaken in this respect the complainant will have 
his remedy in an appeal from the highest court in the state to the 
Supreme Court of the United States. The doctrine here is that 
the aggrieved party must first invoke the aid of the state courts, 
since it is for the state courts to remedy the action of state 
officers, done without authority of, or contrary to law. In such a 
case the complaining party must exhaust his remedies in the state 
courts by prosecuting his case in the state court of last resort for 
cases of that character; and until he has done this, it cannot be 
said that he has been denied due process or deprived of his prop- 
erty by state action. If the decision of the highest state court to 
which he can resort is adverse to him, he can then take his 
case on writ of error to the United States Supreme Court, upon 
the ground, not that the proceeding or action complained of was 
contrary to or unauthorized by state law, but upon the ground that 
what was complained of as a deprivation of life, liberty or prop- 
erty without due process of law in violation of the fourteenth 
amendment, has at last received the sanction of the state, and, in 
effect, become the act of the state itself." The court held, where 
a state constitution guarantees to its citizens, in the language or the 
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substance of the fourteenth amendment to the Consitution of the 
United States, that "no person shall be deprived of his property 
without due process of law," the citizen has his remedy in the state 
court, and the federal courts have no jurisdiction and must not 
be invoked. 

All of the state constitutions have a clause which, in substance, 
is the same as that in the fourteenth amendment, that "no person 
shall be deprived of his property without due process of law." 
And the question decided by the principle case, it seems, has never 
been squarely before a court of last resort. But the question is 
approached in the case of Pr entire v. The Atlantic Coast Line Co., 
211 U. S., 210, where it was held, that when an appeal to the 
Supreme Court of the state, from an order of a state corporation 
commission, fixing railroad rates, is given by the state constitu- 
tion, it is proper that dissatisfied railroads should take this matter 
to the Supreme Court of their state, before bringing a bill in the 
Circuit Court of the United States. A municipal ordinance not 
passed in accordance with legislative authority is not a law of a 
state within the meaning of the prohibitions of the Constitution 
of the United States; and a suit to enjoin the enforcement of an 
ordinance alleged to have been passed in violation of the require- 
ments of the state law, presents no question arising under the 
constitution, which confers jurisdiction on the federal courts, on 
the ground that the enforcement of the ordinance will deprive 
the complainant of property without due process of law. Mayor 
and City of Savannah et al. v. Hoist et al., \2fi Fed., 901. 

In Ozark-Bell Telephone Co. v. The City of Springfield, 140 
Fed., 666, it was held, that a bill by a telephone company to enjoin 
the enforcement of a city ordinance, fixing maximum rates, which 
alleges that the ordinance was passed in the exercise of the power 
to fix rates conferred upon the city by the act of the legislature, 
and that if enforced the complainant cannot make any net earn- 
ings, nor sufficient to pay its necessary expenses, and will be de- 
prived of its property without due process of law, states a cause of 
action arising under the federal constitution, of which the federal 
courts have jurisdiction, although it further averred, as a legal 
conclusion, that the ordinance is also in violation of the state con- 
stitution. In McCain et al. v. The City of Des Moines et al., 84 
Fed., 726, where the validity of a state statute was involved, it 
was held that no federal question was thereby presented, although 
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the assessment of taxes under that statute, if valid, would be a 
taking of property without due process of law. But, in the Nash- 
ville Car and Street Railway Co. v. Taylor et al., 86 Fed., 168, 
it was held that a federal question was involved under the four- 
teenth amendment to the federal constitution, where the question 
was as to the validity of a tax, even though the state constitution 
provided, "that all property shall be taxed according to its value, 
that value to be ascertained in such a manner as the legislature 
shall direct, so that the taxes shall be equal and uniform through- 
out the state." 

Smith v. Bivens, 56 Fed., 352, held that a certain act deprived 
the plaintiff of his property without due process of law, and that 
therefore the federal court had jurisdiction. Where both parties 
are citizens of the same state, the grounds upon which a federal 
court can take cognizance of a suit, relating to the due process 
clause of the constitution, must be clear and distinctly stated. 
Hanford v. Davies, 163 U. S., 273. A suit to restrain the 
enforcement of an enactment of a city, passed in the 
exercise of its delegated legislative powers, on the ground, 
that they attempt to annul a contract made by a prior 
ordinance, without notice to the other party, or due process 
of law, involves a question under the Constitution of the United 
States, and is within the jurisdiction of a federal court, when the 
requisite amount is involved, regardless of the citizenship of the 
parties. American Waterworks and Guarantee Co. v. The Home 
Water Co. et al., 115 Fed., 171. And where a city council passed 
a resolution declaring its intention to dispossess a company of 
the street by use of its police power, is a threatened violation of 
the constitutional rights of the company, which a federal court has 
jurisdiction to restrain. Iron Mountain Railroad Co. v. The 
City of Memphis, 96 Fed., 113. 

But in the above cases the fact that the state constitutions had 
a similar clause, as that contained in the fourteenth amendment 
to the federal constitution, was not raised. The cases seem to 
indicate that it would make no difference even if such a clause 
is found in the state constitutions. 

It was held in the Consolidated Water Co. v. City of San Diego, 
93 Fed., 849, that a bill to annul a city ordinance, fixing rates to 
be charged by a water company, which are claimed to be so un- 
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reasonably low as to amount to a practical taking of the com- 
pany's property, without due process of law, presents a federal 
question. City Railway Co. v. Citizens' Railway Co., 166 U. S., 
557. And where a city had a right to make a contract with a water 
company ,and it made such a contract, but subsequent legislation, 
both state and municipal, impair the contract rights of the water 
company, it was held that the cause presented a federal question 
under the constitution. Vicksburg Water Works Co. v. Vicks- 
burg, 185 U. S., 65. And a suit enjoining the enforcement of an 
ordinance requiring a street railway company to carry, without 
pay, passengers, holding transfers from other lines, is within the 
jurisdiction of the federal courts, where the invalidity of the 
ordinance is alleged, on the ground that it deprives the company 
of its property without due process of law, in violation of the 
federal constitution. Chicago City Railway Co. v. The City of 
Chicago and others, 142 Fed., 844. 

In the case of the Indianapolis Gas Co. v. The City of Indian- 
apolis, 82 Fed., 285, a suit to restrain the enforcement of a city 
ordinance limiting charges for artificial gas, on the ground that it 
allows no profit to the gas company, and therefore deprives it of 
its property without due process of law, contrary to the federal 
constitution, is one involving a federal question, and a federal 
court has jurisdiction, regardless of the citizenship of the parties. 
Southern Railway Co. v. North Carolina Railway Corporation 
Commission, 97 Fed., 513. From these cases it would seem that 
the courts regard the passage of city ordinances as legislative acts 
of the state, but in Huntington v. The City of Nezv York et ah, 
118 Fed., 163, it was held that trespasses of public officers, pro- 
fessedly acting under authority of state law, but which was not 
only unauthorized by said law, but by fair construction of it, was 
prohibited, cannot be imputed to the state, so as to bring them 
within the constitutional inhibition, to deprive persons of property 
without due process of law, and on that ground to confer jurisdic- 
tion upon the federal courts. 

But a federal court has jurisdiction to enjoin state taxing 
officers from enforcing collection of a tax upon shares of stock 
in a national bank, when the protection sought is based upon the 
ground, that the state statute, under which such officers are pro- 
ceeding in making their assessment, is in violation of the four- 
teenth amendment to the federal constitution. Third National 
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Bank of Pittsburg v. Mylin, 76 Fed., 385. And no determination 
of the constitutional question involved in the making of a specific 
assessment, for street improvement by an administrative board 
can bar a suit in a national court, to test the question, whether by 
means of such determination the state has deprived the complain- 
ant of his property without due process of law. White v. The City 
of Tacoma, 109 Fed., 32. 

In Barney v. The City of New York, 193 U. S., 430, it was 
held, where the jurisdiction of the Circuit Court is invoked on 
the ground of the deprivation of property without due process of 
law, in violation of the fourteenth amendment, it must appear at 
the outset, that the alleged deprivation was by act of the state. 
And where it appeared on the plaintiff's own statement of his case, 
that the act complained of was forbidden by the state legislature 
in question, the Circuit Court rightly declined to proceed further 
and dismissed the suit. When it is alleged in a petition for a 
writ of habeas corpus, that by the action of a judge of a police 
court of a city, a person has been deprived of his liberty without 
due process of law, and consequently against the Constitution of 
the United States, the federal court or judge thereof has jurisdic- 
tion to issue a writ of habeas corpus. In re Monroe, In re Mas- 
quandt, 46 Fed., 52. And where the legislature attempted to con- 
vey property from one person to another without due process of 
law it was held that the federal court had jurisdiction. Crystal 
Spring Land and Water Co. ct al. v. The City of Los Angeles, 
76 Fed., 148. 

Therefore, from the cases cited, it would seem that the weight 
of authority is contrary to the doctrine enunciated in the principle 
case. But it must be born in mind that the precise question has 
not been passed on by any court of last resort, and if the question 
were to be presented, the doctrine of the principle case might be 
affirmed. By the authorities above cited and discussed, questions 
similar to it have been decided contrary to it, therefore it would 
seem that the doctrine therein set forth is not sustained by the 
weight of authority. 

WHAT CONSTITUTES CRUEL AND INHUMAN TREATMENT. 

One of the most confusing subjects in American divorce law 
to-day is, what constitutes cruel and inhuman treatment, under 



